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Ms. Marlene Dortch 
Secretary 
Federal Communications Commission 
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Via Electronic Filing 

Re: Ex Parte Pi.esentation - Jn the Matter of Petition by the Colorado Public 
Utilities Commission, Pursuant to 47 C.F.R. 9: 54.207(c), for Commis- 
sion Agreement in Redefining the Service Area of Delta County Tele- 
Comm, Inc. - CC Docket No. 96-45 

Dear Ms. Dortch: 

On December 4, 2002, on behalf of TDS Telecommunications Corporation (TDS Telecom) and 
iLs Colorado local exchange operating company, Delta County Tele-Comm, Inc. (Delta County), 
Bob DeBroux and I met with Bureau Chief William Maher, Carol Mattey, Eric Einhom, Anita 
Cheng and Cara Toth of the Commission's Wireline Competition Bureau. Our discussion dealt 
with the points summarized on the attached memorandum passed out at  the meeting. 

In addition to the merits of our opposition to the Colorado Commission's proposal to partition 
Delta County's study area into six service areas to foster subsidized competition, we emphasized 
that the Bureau should not apply its interpretation of $54.207 of the Rules. Despite a host of 
serious contested issues of fact, law and policy and the Commission's pending Joint Board 
refem1 on lhese very issues, the Bureau interprets that rule to permit it to deem the Commission 
to have granted the petition if the Bureau fails to act by December 24, 2002. 

I am providing a copy of this ex pate  report to alein each Commissioner's assistant responsible 
for common carrier issues, in view of the rapid approach of the automatic "grant" date on 
Chnstmas Eve, the  hectic pace at this time of year and the potential clash between the 



Commission's intention for Joint Board reexamination of the very issues raised here and the 
imminent grant of an inconsistent plan i n  the Commission's name,. 

In the event of  any questions aboul this matter, please let me know 

Very truly yours, 

Margot Smiley Humphre 

cc: (with enclosure) 
William Maher, Esq. 
Carol Mattey, Esq. 
Eric Einhorn, Esq. 
Anita Cheng, Esq. 
Card Toth, Esq. 

Chris Libertelli, Esq. 
Daniel Gonzalez, Esq. 
Matthew Brill, Esq. 
Jordan Goldstein, Esq. 
Lisa Zaina, Esq. 



The FCC Cannot Lawfully Rubber Stamp the CPUC's Service Area Redefinition Scheme 

0 Conditioning additional rural ETC designations on state public interest findings and 
conditioning changes i n  rural ILECs' study areas as service areas on joint federal-state action are 
exceptions to the 1996 Act's presumption in favor of competition. 

0 The CPUC's only justification for automatically redefining Delta County's service area is to 
encourage competition, which conflicts with §214(e), FCC precedents and the FCC's rejection of 
the same automatic partitioning rule as unlawful.  

0 The FCC cannot comply with the #214(e)(S) requirement for joint state and federal action 
taking into account joint board recommendations by choosing not to "act on the petition" within 
90 days - especially when parties have raised substantial and material issues of fact, law and 
policy that also require analysis and explanation. 

0 The FCC didn't issue a public notice within 14 days of receiving the CPUC petition on 
8/12/02 and "acted" on the petition by "initiating a proceeding" when i t  called for comments in  
ils docketed universal service proceeding on 9/25/02 and applied the ex parte rule for permit-but- 
disc I ose proceedings. 

0 The CPUC service area break-up rule and petition conflict with all three relevant joint board 
recommendations because 

( I )  the FCC and CPUC should wait for answers to the 11/8/02 joint board referral of 
poi~abiliry issues i n  recognition of significant changes in conditions - which even asks how to 
"consider" suppon disaggregation in service areas for ETC designations; 

(2) the "RTF" joint board only said to "consider" disaggregation, seemed unaware that 
the ILEC's service area was what is changed, and maintained the ILEC study area as the "overall 
area for which the carrier shall receive [federal] support," which #54.207(a) says is what the 
"service area defines"; and 

(3) the 1997 joint board and Commission kept the study area because embedded interstate 
access costs are averaged at the study area level and plainly recognized that the law puts rural 
areas "on a different competitive footing." 

0 The rural service area definition in the act simply fleshes out the statutory requirements for 
designation of ETCs and has meaning only in the context of a state's duty to make a public 
interest finding before designating an additional rural ETC. The CPUC has bypassed as 
ii~elevant all but its desire to "create" competition, contrary to the concerns expressed by the 
Chaimman and Commissioner Martin. 

0 The CPUC presumes without any request or information that the benefits of subsidizing 
wireless service that is already i n  place will outweigh the unexplored costs and adverse impacts 
on efficiency, infrastructure investments, fund size, access charge averaging and study area the 
ILEC's camer of last resort and federal service obligations such as CALEA. 
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0 Stare control over the sise of  federal support via interstate ETC designations must be tempered 
by the safegtiards of $254(f) and the loth Circuit call for state support inducements, since state 
designation also confers ETC status for stare purposes. Section 254(f) provides: 

A State may adopt regulations to provide for additional definitions 
and standards to preserve and advance universal service within that 
State only to the extent that such regulations adopt additional 
specific, predictable, and sufficient mechanisms to support such 
definitions or standards thai  do not rely on or burden Federal 
universal service support mechanisms. 
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